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LOUISIANA PUBLIC SERVICE COMMISSION
ADMINISTRATIVE HEARINGS DIVISION

DOCKET NO. U-28131

LOUISIANA PUBLIC SERVICE COMMISSION, EX PARTE

In re: Pursuant to Special Order 48-2004, Establishment of a Monitoring Docket to ensure
Telecommunications Service Providers continue to honor their obligations under their
approved interconnection agreements and to further ensure the carriers properly effectuate
any changes to those interconnection agreements in accordance with the law, including, but
not limited to, the change of law provisions in the interconnection agreements.

CONSOLIDATED WITH
DOCKET NO. U-28356

BELLSOUTH TELECOMMUNICATIONS, INC., EX PARTE

In re: Petition to establish generic docket to consider amendments to Interconnection
Agreements resulting from changes of law.

~ RECOMMENDATION
OF THE ADMINISTRATIVE LAW JUDGE

Background

These consolidated dockets were instituted as vehicles through which the Louisiana
Public Service Commission could ensure that parties to interconnection agreements in Louisiana
continue to honor their obligations under those agreements and properly effectuate changes to
those agreements in accordance with changes in the law. In 1996, the United States Congress
enacted legislation for the purpose of developing competitive markets in the telecommunications
industry.! Of critical significance to that goal is Section 251 of the Act, which requires
incumbent local exchange carriers (or ILECs) to provide to requesting telecommunications
carriers interconnection with and access to elements of the ILEC’s network on an unbundled

basis at cost-based (as opposed to market-based) rates. The Act, in Section 252, provides for the

' The Telecommunications Act of 1996 was enacted at 47 USC251, et. seq.



formalizing of these relationships between ILECs and requesting telecommunications carriers
through interconnection agreements (or “ICAs” or “252 Agreements”) and provides for
oversight of these interconnection agreements by State Commissions.

The Federal Communications Commission (FCC) is charged with the responsibility for
implementing the Telecommunications Act. In recent years, the FCC has altered the list of
UNEs - network elements which must be unbundled and made available by ILECs at cost-based
rates under Section 251 of the Telecommunications Act. These changes have thrown the
telecommunications industry into periods of uncertainty and are at the heart of these consolidated
proceedings. Specifically, the Commission is being requested here to address changes wrought
by the FCC’s 2003 Triennial Review Order (“TRO”)? and the FCC’s 2005 Triennial Review
Remand Order (“TRRO”) to the obligations of ILEC BellSouth Telecommunications, Inc.
(“BellSouth”) and competitive local exchange carriers (or CLECs) who have entered into
interconnection agreements with BeliSouth for the purpose of accessing and utilizing unbundled
elements of BellSouth’s network.

On May 27, 2004, the Competitive Carriers of the South, Inc. (“CompSouth”) filed a
petition with the Commission, requesting the issuance of an emergency declaratory ruling that
the obligations of parties to interconnection agreements would remain in effect unless and until
effectively amended and approved by the Commission. In response to that petition, the
Commission issued Special Order 48-2004,* which directed that a docket be opened:

to ensure the parties continue to honor their obligations under the approved

interconnection agreements and to further ensure the parties properly effectuate
any changes to those interconnection agreements in accordance with the law,

? Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, Review of the Section 251
Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Rcd 16978 (2003)
* Order on Remand, Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, 20 F.C.CR. 2533 20 FCC Red. 2533 (2005).
* The Commission’s Special Order 48-2004 was decided at the Commission’s June 9, 2004 Business and Executive
Session and issued on August 18, 2004.
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including, but not limited to, the change of law provisions in the interconnection
agreements.

Accordingly, Docket U-28131 was opened on August 14, 2004, and various telecommunications
providers intervened.

Within Docket U-28131, the Commission issued Order U-28131 on April 26, 2005 and
superseded that order with Order U-28131A, issued on May 19, 2005. Those orders address
requirements of the FCC’s TRRO concerning mass market local circuit switching and the
obligation of BellSouth to provide access to UNE-P (“unbundled network elements — platform”).
Access to UNE-P (the combination of an unbundled loop, unbundled local circuit switching, and
shared transport®) on an unbundled basis permits the CLEC to provide “end-to-end” service to a
customer completely through the use of the ILEC’s network.

In the TRRO, the FCC advised of its decision to no longer impose a section 251
unbundling requirement for mass market local circuit switching.® The FCC based its decision
upon a finding, among others, that competitive local exchange carriers (CLECs) have “deployed
a significant, growing number of their own switches” and “similar deployment is possible in
other geographic markets.” Thus, the FCC determined that a CLEC’s ability to provide mass
market local switching services in the market was not impaired by its inability to access mass
market local switching as an unbundled network element.

In Order U-28131-A, the Louisiana Commission concluded that BellSouth was not
required to provide new switching UNEs to CLECs, as a result of the FCC’s TRRO, but that

BellSouth was required to continue providing UNE-P to those CLECs who were leasing UNE-P

6’ TRRO at §6.
Id.; TRRO at §199.
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as of the effective date of the TRRO - the “existing base of UNE-P customers” - pending
completion, on March 10, 2006, of a 12-month transition period established in the TRRO.’

Meanwhile, on November 1, 2004, BellSouth had filed a petition requesting the
establishment of a generic docket to consider amendments to interconnection agreements
resulting from changes of law. The Commission Staff filed a motion on July 6, 2005 to
consolidate the generic docket, U-28356, with Docket U-28131. That motion was granted on
July 25, 2005, and a procedural schedule for addressing changes to interconnection agreements
resulting from the FCC’s TRO and TRRO was established.? Although a hearing was scheduled
in this proceeding, the procedural schedule was disrupted by Hurricanes Katrina and Rita. The
rescheduled hearing date was also canceled, due to the unavailability of a BellSouth witness.
Ultimately, and with the consent of all parties, the matter proceeded as a paper proceeding — for
consideration on written testimony, exhibits, and briefs.

On February 22, 2006, the Louisiana Commission, at its Business and Executive Session,
asserted its primary jurisdiction pursuant to Rules 51 and 57 of the Commission’s Rules of
Practice and Procedure, with regard to one of the 25 issues identified by the parties to this

proceeding. Issue Number 8 is stated by the parties as follows:

7 Louisiana Public Service Commission Order Number U-28131-A on Reconsideration, decided April 20, 2005 and
issued on May 19, 2005.
¥ Along with the Commission Staff, BellSouth, and CompSouth, other parties who have participated in the
consolidated proceedings are Sprint Communications Company L.P. (“Sprint™); AT&T Communications of the
South Central States, LLC (“AT&T"”); MCI WorldCom Communications, Inc. and MCImetro Access Transmission
Services, LLC (collectively “MCI™); US LEC Communications, Inc. (“US LEC”); the Small Company Committee
of the Louisiana Telecommunications Association (“SCC”); Cox Louisiana Telecom, LLC (“Cox”); DIECA
Communications, Inc. d/b/a Covad Communications Company (“Covad™); Gulf Coast Utilities, Inc. (“Gulf Coast™);
Image Access, Inc. d/b/a NewPhone (“NewPhone™); NewSouth Communications, Corp. (“NewSouth™); Xspedius
Communications, LLC (“Xspedius”); and ITC"DeltaCom Communications, Inc, d/b/a ITC DeltaCom
(“ITC"DeltaCom”™).
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Issue Number 8

(a)  Does the Commission have the authority to require BellSouth to include in its
interconnection agreements entered into pursuant to Section 252, network
elements under either state law, or pursuant to Section 271 or any other
federal law other than Section 251?

(b) If the answer to part (a) is affirmative in any respect, does the Authority
have to establish rates for such elements?

(©) If the answer to part (a) or (b) is affirmative in any respect,

()] what language, if any, should be included in the ICA with regard to
the rates for such elements, and
(i) what language, if any, should be included in the ICA with regard to

the terms and conditions for such elements?

With regard to Issue Number 8, the Commission:

o declined to order BellSouth to include Section 271° elements in
Section 252 agreements;

) declined to set rates for Section 271 elements;
adopted BellSouth’s proposed contract language with respect to
Issue 8; and

. directed that any CLEC which files an enforcement action with the

FCC regarding 271 elements shall provide a copy of the filing to
the Commissioners so that the Commission may intervene and
advise the FCC of its recommendation, if deemed necessary.10

The remaining 24 issues are addressed herein.

Jurisdiction
The Louisiana Constitution provides that the Public Service Commission “shall regulate
all common carriers and public utilities and have such other regulatory authority as provided by

law” and “shall adopt and enforce reasonable rules, regulations, and procedures necessary for the

? Section 271 of the Telecommunications Act addresses the entry of Bell operating companies into the interLATA
glarke? gnd the reguirem_ents whicl! must be met, including a checklist of access and interconnection requirements.
oraguxslana Public Service Commission Order U-28131 Consolidated with Order U-28356, issued on March 7,
2 .
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discharge of its duties.”'! Pursuant to constitutional and statutory authority, the Commission is
given broad power to regulate telephone utilities and may adopt reasonable and just rules,
regulations, and orders affecting telecommunications services.'? The Commission has exercised
jurisdiction over many aspects of telecommunications services in the state, including the
promulgation and enforcement of rules applicable to local competition among
telecommunications providers.””> Specifically with regard to the issues raised in this proceeding,
the Commission also exercises jurisdiction pursuant to a federal delegation of authority. The
Telecommunications Act of 1996, in Section 252, specifically delegates oversight authority over

interconnection agreements to State Commissions.

Analysis of the Issues

The parties to this proceeding have identified 25 issues to be considered and decided by
the Commission. The issues arise from changes in the law effected by the FCC’s TRO and
TRRO and applicable to interconnection agreements and the unbundling of network elements.
Specifically, the FCC announced changes to the unbundling obligations imposed upon ILECs.
Noting its intent to encourage innovation and investment through “facilities-based competition,”
the FCC determined it appropriate to impose unbundling obligations “only in those situations
where we find that carriers genuinely are impaired without access to particular network elements

and where unbundling does not frustrate sustainable facilities-based competition.”**

"' La. Const. Art. IV Section 21(b).
' South Central Bell Telephone Co. v. La. Pub. Serv. Comm., Supp. 1977, 352 So. 2d 999.
' Most recently amended by the Commission’s General Order dated October 31, 2005.
' TRRO at §2.
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The parties to the proceeding — BellSouth (the ILEC) and the Intervenors'” (the CLECs) —
have presented their positions regarding the impact and implementation of the changes in the law
and have proposed language to be included in interconnection agreements concerning each of the
identified issues. The Commission Staff has also submitted its position with regard to the issues

identified by the parties.

Issue Number 2

What is the appropriate language to implement the FCC’s transition plan for (1)

switching, (2) high capacity loops and (3) dedicated transport as detailed in the

FCC’s Triennial Review Remand Order (“TRRO”), issued February 4, 2005?

As a result of its reexamination of the unbundling obligations of ILECS, the FCC
concluded in its TRRO that ILECs would no longer be required to unbundle local circuit
switching, certain high capacity loops, dark fiber loops, and certain dedicated transport.
Recognizing the significance of this change to the ILECs’ existing CLEC customer base, the
FCC established transition periods and transition pricing with regard to the conversion of the
“de-listed” elements to alternative arrangements. The transition period for local switching,
certain high capacity loops, and certain dedicated transport is 12 months — ending on March 11,
2006. The transition period for dark fiber loops and transport is 18 months — ending on
September 10, 2006. Issue 2 concerns the implementation of this transition plan.

The parties do not appear to disagree as to the beginning and ending of the transition
periods established by the FCC and there appears to be no disagreement that transitional pricing
shall be retroactive to the beginning point of the transition period. The points of disagreement

between BellSouth and the CLECs concern (1) whether CLECs may place orders to migrate to

'* Although numerous CLECs have intervened in this proceeding, the position of the CLECs has been presented, for
the most part, through the filings of the Competitive Carriers of the South, Inc. (“CompSouth™).

Docket No. U-28131 consolidated with Docket No. U-28356
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alternative arrangements at any point within the transition period and (2) whether transition
pricing ends prior to the end of the transition period upon a CLEC’s migration to alternative
arrangements.

BellSouth contends that CLECs must place their orders early enough during the transition
period to allow for an orderly migration to alternative arrangements by the end of the transition
period. BellSouth further contends that once a CLEC has migrated to an alternative
arrangement, the rates of that alternative arrangement apply — even if the transition period has
not ended. The CLECs assert fhat the FCC requires only that the orders for migration be
submitted within the transition period. Further, the CLECs contend that while they have a strong
interest in an orderly transition, they are under no obligation to pay higher than the transition
rates at any time during the transition period. Thus, the CLECs assert that transition pricing
should continue to apply throughout the transition period, even if they have migrated de-listed
elements to alternative arrangements during that period. The Commission Staff takes the
position that CLECs may submit conversion orders at any time prior to the end of the transition
period, but that, once the transition period ends, BellSouth may charge the CLEC at commercial,
market-based rates as opposed to cost-base rates, even if the migration to alternative service
arrangements has not been completed.

The CLECs further urge that interconnection agreements should provide for a transition
period applicable in the event of future determinations that a wire center has reached a threshold
of non-impairment. The TRRO has established thresholds — minimums — of business lines and
fiber collocators, which determine whether or not certain high capacity loops and transport must
be provided by ILECs on an unbundled and cost-based basis. When it is determined, from a
count of business lines and fiber collocators, that a wire center has reached an established

threshold, the ILEC’s obligations to provide certain high-capacity loops and dedicated transport

Docket No. U-28131 consolidated with Docket No. U-28356
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change, and CLECs will be forced to migrate to alternative arrangements. Thus, the CLECs seek
the establishment of a transition period for such future circumstances. The Commission Staff
agrees with the CLECs that a transition period should be established for such future situations.
The Staff takes the pdsition that once a wire center has been determined to have met a threshold,
BellSouth should be required to provide notice to the CLECs, who will then have a 90-day

transition period for converting to alternative service arrangements.

Analysis

Recognizing that its de-listing of certain unbundled network elements marked a
significant change in the telecommunications industry, the FCC established transition periods to
allow CLECs to migrate to alternative facilities or arrangements. We find that the language of
the TRRO suggests an intention and anticipation by the FCC that the transition periods would be
used by the CLECs and BellSouth to fully accomplish the conversion to alternative
arrangements, with the final transition to alternative arrangements to occur at the end of the
applicable transition period. In discussing de-listed dedicated transport, for example, the FCC

stated:

Consequently, carriers have twelve months from the effective date of this Order to
modify their interconnection agreements, including completing any change of law
processes. At the end of the twelve-month period, requesting carriers must
transition the affected DS1 or DS3 dedicated transport UNEs to alternative
facilities or arrangements.'® (Emphasis Supplied.)

The FCC used almost identical language in explaining the transition periods for high capacity

loops and local circuit switching.'’

' TRRO at §143.
' See TRRO at §§196 and 227, describing the transition of high capacity loops and local circuit switching.

Docket No. U-28131 consolidated with Docket No. U-28356
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The FCC further provided for transitional rates to be applied to de-listed unbundled
network elements which were being leased by the CLEC as of the effective date of the TRRO.
We find that the language of the TRRO suggests an intention by the FCC to apply the
transitional rates to de-listed UNEs which a CLEC chooses to continue leasing, throughout the
12-month or 18-month applicable transition period, in order to protect against “rate shock.” The
TRRO provides, for example, that

during the relevant transition period, any dedicated transport UNEs that a

competitive LEC leases as of the effective date of this Order, but for which the

Commission determines that no section 251(c) unbundling requirement exists,

shall be available for lease from the incumbent LEC at [transitional rates]. We

believe that the moderate price increases help ensure an orderly transition by

mitigating the rate shock that could be suffered by competitive LECs if TELRIC
pricing were immediately eliminated for these network elements, while at the

same time, these price increases, and the limited duration of the transition,

provide some protection of the interests of incumbent LECs in those situations

where unbundling is not required.'® (Emphasis Supplied.)

The TRRO contains similar provisions concerning the transitional pricing of de-listed high
capacity loops and local circuit switching.!”

Thus, it is our conclusion that de-listed UNEs leased by a CLEC as of the effective date
of the TRRO must be made available for lease by the CLEC at the established transitional rates
throughout the applicable transition periods of 12 or 18 months. During the transition periods,
CLECs and BellSouth are to take the necessary steps to convert all of the de-listed UNEs to
alternative arrangements. However, the actual “transition” date, for purposes of the application
of transitional rates, shall occur on the last day of the applicable transition period, at which point
transitional rates shall no longer apply.

To the extent a CLEC migrates to other services offered by BellSouth, that migration at

the end of the transition period may be reflected solely in a price change, which shall become

!': TRRO at §145.
TRRO at §198 (high-capacity loops) and §228 (local circuit switching),
Docket No. U-28131 consolidated with Docket No. U-28356
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applicable at the end of the transition period. If an amended interconnection agreement becomes
effective after the transition period ends, the new rates applicable to de-listed UNEs supplied by
BellSouth will be made retroactive to the date the transition period ended. No matter what
choice a CLEC makes regarding a de-listed UNE — to migrate to other services offered by
BellSouth at market-based rates, to obtain comparable services from another telecommunications
provider, or to utilize its own facilities - BellSouth’s obligation to provide the de-listed UNEs at
the transition rates ends upon the end of the applicable transition period but not before.

We agree with the Commission Staff and the CLECs that interconnection agreements
should provide for a transition period in the event of future UNE de-listings occurring when a
wire center is determined to be unimpaired. We discuss wire center classifications and
applicable procedures at Issue Number 5.

Further, with regard to transitional pricing of de-listed UNEs, we note that neither the
TRRO nor the rules promulgated to implement the TRRO use “TELRIC rates™ in the calculation
of transitional rates. Instead, transitional rates are calculated by adding a margin (15% or $1.00)
to the higher of whatever rate the requesting carrier paid for the element as of June 15, 2004, or
the rate, if any, established by the state commission between June 16, 2004 and the effective date

of the TRRO. Accordingly, interconnection agreements must conform to that pricing language.
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Issue Number 3

(a) How should existing ICAs be modified to address BellSouth’s obligation to
provide network eclements that the FCC has found are no longer Section
251(c)(3) obligations?

(b) What is the appropriate way to implement in new agreements pending in
arbitration any modifications to BellSouth’s obligations to provide network
elements that the FCC has found are no longer Section 251(c)(3) obligations?

Analysis

The TRRO addresses implementation of the changes in law through use of the procedures
outlined in Section 252 of the Telecommunications Act. That Section provides for the
negotiation, arbitration, and State Commission approval of interconnection agreements between
ILECs and CLECs:

We expect that incumbent LECs and competing carriers will implement the
Commission’s findings as directed by section 252 of the Act. Thus, carriers must
implement changes to their interconnection agreements consistent with our conclusions in
this Order.”®

Accordingly, ILECs and CLECs whose interconnection agreements are impacted by the
changes in law addressed in this proceeding must move promptly, after the effective date of the
Order in this proceeding, to execute amendments to those interconnection agreements to effect
the Commission’s decisions here. It appears that there is no disagreement between BellSouth
and the CLECs on that point. The CLECs and BellSouth are directed to initiate that process by
submitting to the Commission Staff for approval, within sixty (60) days of the effective date of
this Order, language which implements the decisions contained herein.

Similarly, as both BellSouth and the CLECs suggest, it is appropriate that all pending
arbitration proceedings shall be bound by the decisions of the Commission in this proceeding,

except with regard to issues as to which the parties have negotiated a different treatment.

% TRRO at §233.
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Issue Number 4

What is the appropriate language to implement BellSouth’s obligation to provide
Section 251 unbundled access to high capacity loops and dedicated transport and
how should the following terms be defined?

i. Business Line

ii. Fiber-Based Collocation
iii. Building
iv. Route

The TRRO establishes “tests” in the TRRO to determine whether or not BellSouth
continues to have an obligation to provide high capacity loops and dedicated transport as
unbundied network elements at cost-based rates. The tests are designed to indicate whether
competitive provision of services is feasible in a wire center service area, based upon the number
of business access lines and fiber-based collocators contained in the wire center. The FCC has
determined that if a wire center contains threshold numbers of business lines and fiber-based
collocators, impairment to CLECs no longer exists, and BellSouth’s obligations change. In
discussing high-capacity loops, for example, the TRRO advises:

[W]e find that the presence of fiber-based collocations in a wire center service
area is a good indicator of the potential for competitive deployment of fiber rings.
We further find . . . that a wire center service area’s business line count is
indicative of its location in or near a large central business district, which is likely
to house multiple competitive fiber rings . . . with laterals to multiple buildings.
A high concentration of business lines generally indicates a likely concentration
of large, multi-story commercial buildings, which in turn may justify the
construction of fiber networks. Thus, high business line counts and the presence
of fiber-based collocators, when evaluated in conjunction with one another, are
likely to correspond with actual self-deployment of competitive LEC loops or to
indicate where deployment would be economic and potential deployment likely.*'
Accordingly, the TRRO adopts threshold counts of business lines and fiber-based

collocators to determine the status of impairment at a wire center. For example, BellSouth is

obligated to lease to a CLEC a DS|1 loop to a building - as a UNE at cost-based rates - unless the

2 TRRO at §167.
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building is served by a wire center with at least 60,000 business lines and at least four fiber-
based collocators. Once a wire center meets that threshold count of business access lines and
fiber-based collocators, BellSouth no longer has the obligation to provide that DS1 loop at cost-
based UNE rates.? Similarly, BeliSouth’s obligation to provide DS3 loops as UNEs ends when
a wire center meets a threshold count of at least 38,000 business lines and at least four fiber-
based collocators.?

With regard to dedicated transport, the threshold counts apply to the wire centers at either
end of a requested transmission route. The wire centers are considered to be impaired — and
BellSouth has the obligation to provide the dedicated transport as a cost-based UNE - if the wire
center at either end of the route contains fewer than the threshold count of business lines or fiber-
based collocators. Upon a determination that a wire center is a “Tier 1” wire center, in that it
contains at least 38,000 business lines or four fiber-based collocators or both, BellSouth is no
longer obligated to provide DS1 or DS3 dedicated transport as UNEs. Upon a determination that
a wire center is a “Tier 2” wire center, in that it contains at least 24,000 business lines or three
fiber-based collocators or both, BellSouth is no longer obligated to provide DS3 dedicated
transport as a UNE.* A wire center determined to be “Tier 3” meets none of these thresholds,
and BellSouth remains obligated to provide dedicated transport as a UNE.

A wire center’s attainment of these thresholds carries significant impact to BellSouth and
the CLECs; thus, the meaning assigned to the terms used to describe these thresholds is critical.
In Issue Number 4, the parties request the Commission’s definition of the terms “business line,”

“fiber-based collocation,” “building,” and “route.” Some of these terms are defined in the TRRO

2 47 C.F.R. §51.319(a)(4)(i).
> 47 CF.R. §51.319(a)(5)(i).
%47 CF.R. §51.319().
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and implementing regulations; however, the parties disagree as to the proper interpretation and
application of the terms.
Business Line
A “business line” is defined in FCC regulations as follows:
A business line is an incumbent LEC-owned switched access line used to serve a
business customer, whether by the incumbent LEC itself or by a competitive LEC
that leases the line from the incumbent LEC. The number of business lines in a
wire center shall equal the sum of all incumbent LEC business switched access
lines, plus the sum of all UNE loops connected to that wire center, including UNE
loops provisioned in combination with other unbundled elements. Among these
requirements, business line tallies:
(1) Shall include only those access lines connecting end-user customers with
incumbent LEC end-offices for switched services,
(2) Shall not include non-switched special access lines,
(3) ' Shall account for ISDN and other digital access lines by counting each 64

kbps-equivalent as one line. For example, a DS1 line corresponds to 24 64 kbps-
equivalents, and therefore to 24 “business lines.” %

The interpretations of this definition by BellSouth and the CLECs lead to different
results. BellSouth contends that the deﬁnitioh calls for an inclusion of all unbundled loops in the
count of business lines. BellSouth points to individual elements of the definition in support of its
position that all UNE loops, including unswitched and residential loops, should be counted. For
example, as BellSouth points out, the second sentence of the definition states that the count of
business lines shall include all ILEC business lines plus “all UNE loops connected to that wire
center.”

The CLECs urge a reading of the definition as a whole. They claim that BellSouth’s
emphasis on the individual parts, rather than the totality, of the definition results in an
interpretation which is internally inconsistent and irrational. Instead, the CLECs argue, the first
sentence provides the core definition of a “business line,” from which the remaining phrases

provide elaboration.

347 CF.R. §51.5.
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Analysis

In the TRRO, the FCC describes the impairment tests and thresholds it is putting into
place with regard to the provision of high-capacity loops and dedicated transport, placing
particular emphasis upon the presence and significance of numerous “business lines” to the wire
center. In the regulations promulgated to implement the TRRO, the FCC provides a definition of
the term “business line.” That definition starts out by describing a “business line” as an ILEC-
owned “switched access line used to serve a business customer.” The second sentence of the
definition starts: “The number of business lines in a wire center shall equal . . . .” And the third
sentence refers to requirements of the business line tallies.

Clearly, the first sentence establishes the fundamental description of a business line — an
ILEC-owned switched access line used to serve a business customer. The remainder of the
definition provides further particulars of ILEC-owned switched access business lines to be
included in the count for purposes of establishing impairment at wire centers, but does not
expand upon the fundamental description provided in the first sentence. To interpret the
definition otherwise, as BellSouth does, placing emphasis on individual provisions without
reference back to the first sentence, renders the definition internally inconsistent and completely

at odds with the FCC’s stated rationale of utilizing the presence of “business lines” as a test of

impairment.

Fiber-Based Collocation

The briefs of the parties indicate that there is no dispute currently existing between them

concerning the definition of fiber-based collocation.

Docket No. U-28131 consolidated with Docket No. U-28356
Recommendation of the Administrative Law Judge
Page 16



Building

The term “building” has significance to BellSouth’s obligation to provide high-capacity
loops as unbundled network elements. The TRRO places “caps” on the number of DS1 and DS3
loops a requesting carrier may obtain from BellSouth to “any single building.”?® The FCC has
not provided a definition of the term “building”.

BellSouth urges the utilization of a “reasonable person” definition of “building”,
suggesting that a reasonable person would consider a single structure building, like One Shell
Square in New Orleans, one building, regardless of the number of tenants who may be residing
in the building. Similarly, according to BellSouth, a complex of two separate high-rise
buildings, such as Chase Towers in Baton Rouge, would be consi&ered two buildings.

The CLECs suggest a “reasonable telecom person” standard, suggesting that a reasonable
telecom person would view a “building” from the perspective of a network engineer. From this
perspective, the CLECs suggest, a high-rise building with a single telecommunications
equipment room would be considered a single building, while a strip mall with separate telecom
service points for each individual business in the mall would not. Instead, each business in the
strip mall would be considered a separate premises even though the businesses share common
walls. The deciding factor in defining a “building”, the CLECS contend, is that it is served by a

single point of entry for telecom services.

Analysis
The FCC provided no indication that the word “building” should be given other than its
ordinary meaning; thus, it would appear appropriate to apply BellSouth’s suggested “reasonable

person” standard in determining what constitutes a “building”. However, as the CLECs point

% 47 CF.R. §51.319(a)(4).

Docket No. U-28131 consolidated with Docket No. U-28356
Recommendation of the Administrative Law Judge
Page 17



out, the perspective of a reasonable person in the telecom industry might take into consideration
factors which might be of no significance to someone outside the industry. Because the
determination at issue here is of great significance to the telecommunications industry, we
believe that it is entirely appropriate to consider the context in which the determination is being
made.

Accordingly, we find that a determination of what constitutes a “building” must be made
from a “reasonable person” perspective, but within the context of the telecom industry, and must
take into account the FCC’s purpose and rationale behind the determination. We believe that
most building determinations will be quite obvious, while others will require consideration of
various factors. For that reason, we do not believe it appropriate to announce one “all-purpose”
rule applicable to such determinations. Should disputes arise in the future, the parties may
petition the Commission for resolution on a case-by-case basis. If it becomes apparent that a
more structured approach is necessary, we will initiate a rule-making proceeding for the purpose
of analyzing disputed issues in “building” determinations and promulgating appropriate rules to

address those issues.

Route
“Route” is a term of significance to BellSouth’s provision of dedicated transport to
CLECs. “Route” is defined by the FCC regulations as

a transmission path between one of an incumbent LEC’s wire centers or switches
and another of the incumbent LEC’s wire centers or switches. A route between
two points (e.g., wire center or switch “A” and wire center or switch “Z”) may
pass through one or more intermediate wire centers or switches (e.g., wire center
or switch “X”). Transmission paths between identical end points (e.g., wire
center or switch “A” and wire center or switch “Z”) are the same “route,”
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irrespective of whether they pass through the same intermediate wire centers or
switches, if any.27

The TRRO requires an ILEC to unbundle dedicated transport between any pair of ILEC wire
centers except where both wire centers defining the route are unimpaired wire centers. Thus, an
TLEC must unbundle dedicated transport if a wire center at either end of a requested route is
impaired.

Both BellSouth and the CLECs voice concern over the possible manipulation of routes in

order to accomplish a result that is unfair in the eyes of the other.

Analysis

We decline to anticipate the hypothetical activity complained of by the parties and will
defer any comment on the subject until such time as any party asserts an actual instance of an
improper manipulation of routes. We defer to the FCC definition, which we believe makes clear
that a “route” is defined by its end points, regardless of whether it passes through one or more

intermediate wire centers or switches.

Issue Number 5

(a) Does the Commission have the authority to determine whether or not
BellSouth’s application of the FCC’s Section 251 non-impairment criteria for
high-capacity loops and transport is appropriate?

(b)  What procedures should be used to identify those wire centers that satisfy the
FCC’s Section 251 non-impairment criteria for high-capacity loops and
transport?

(¢) What language should be included in agreements to reflect the procedures
identified in (b)?

There is no apparent dispute between BellSouth and the CLECs with regard to part (a) of

this issue. Both sides agree that the Louisiana Public Service Commission is charged with

27 47 CF.R. §51.319e).
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resolving disputes arising under interconnection agreements and implementing changes to
interconnection agreements necessitated by the TRRO. Thus, with regard to Issue Number 5, the
Commission is asked only to resolve any disagreement among the parties concerning the
appropriate procedures to be used to identify wire centers which satisfy the FCC’s non-
impairment criteria for high-capacity loops and dedicated trﬁnsport.

The CLECs propose the establishment of an annual filing procedure, timed coincident
with BellSouth’s annual filing of ARMIS business line data on April 1 of each year. Automated
Reporting Measurement Information System (ARMIS) reports are filed annually with the FCC
by all ILECs. The CLECs propose that, coincident with BellSouth’s ARMIS filing each year,
BellSouth would file with this Commission a proposed list of any new wire centers meeting
TRRO non-impairment criteria. BellSouth’s filing at this Commission would state the number of
business lines and fiber-based collocators in each wire center as of December 31 of the preceding
year. CLECs would have until May 1 to file a challenge to any wire center classified as
unimpaired by BellSouth, and the Commission would have a hearing one month later to take
evidence on the disputed wire center. Under the CLECs’ plan, the Commission would issue a
decision by June 15, and any changes to the wire center designations would become effective on
July 1.

BellSouth takes the position that the Commission need not establish procedures or
guidelines for identifying non-impaired wire centers. BellSouth contends that the FCC has
provided adequate guidance to allow BellSouth to identify the non-impaired wire centers without
the need for intervention by this Commission. Accordingly, BellSouth has determined from
2003 and 2004 data that Louisiana has 5 Tier 1 wire centers and 3 Tier 2 wire centers (relevant to
the provision of dedicated transport on an unbundled basis) and that Louisiana has 2 wire centers
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in which CLECs are not impaired with regard to DS3 high capacity loops and 1 wire center in

which CLECs are not impaired with regard to DS1 loops.

Analysis

The classification of wire centers as impaired or non-impaired is a matter of critical
concern to telecommunications providers in Louisiana. Therefore, we believe it important that
the classification of wire centers be handled in an open and efficient fashion — in order to instill a
sense of fairness and stability in the state’s telecommunications market. We find that the annual
filing procedure proposed by the CLECs provides, assuming some adjustments,”® an appropriate
framework for a fair and efficient classification of wire centers. Such an annual filing would
provide for a regular review of the status of wire centers in Louisiana, but would not preclude
BellSouth from filing a request for wire center reclassification at any other time in the year as
well.

Accordingly, we direct the Commission Staff to draft, with input from BellSouth and the
CLEC:s, proposed procedural rules applicable to wire center determinations. The rules should
provide a procedural framework within which any disputed issues may be reviewed and resolved
in a fair and efficient manner. We will consider the proposed rules at our next Business and
Executive Session.

Although BellSouth has submitted its own determinations concerning the current
impairment status of Louisiana wire centers, we believe that reliance solely on BellSouth’s
calculations would be inappropriate. Moreover, decisions made within this proceeding may alter

BellSouth’s calculations. Finally, we are uncertain of the impact of Hurricanes Katrina and Rita

% Some adjustments to the CLECs’ proposal would be necessary, for example, to comply with the Louisiana
Commission’s Rules of Practice and Procedure.
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on the calculations previously conducted by BellSouth and how such impact should be addressed
in the context of wire center classification. Nevertheless, to the extent BellSouth and the CLECs
have no dispute with regard to the classification of certain wire centers, they shall jointly file,
within sixty (60) of the effective date of this Order, a request for Commission approval of those
wire center classifications. Upon the Commission’s approval, the new classifications will go

into effect.

Issue Number 6

Are HDSL-capable copper loops the equivalent of DS1 loops for the purpose of
evaluating impairment?

Issue Number 6 poses another definition question. The federal regulations define a DS1
loop as “a digital local loop having a total digital signal speed of 1.544 megabytes per second.””
The very next sentence states that “DS1 loops include, but are not limited to, two-wire and four-

wire copper loops capable of providing high-bit rate digital subscriber line services, including TI

services.”>?

What qualifies as a DS1 loop is significant, in that BellSouth has no obligation to provide
a DS1 loop UNE from a non-impaired wire center.’' The definition is also significant to the
calculation of “business lines” used to determine the classification of a wire center. For purposes
of the “business line” count, the federal regulations direct that, with regard to digital access lines,

each 64 kbps-equivalent shall be counted as one line. “For example, a DS1 line corresponds to

» 47 C.F.R. §51.319(a)(4).
30 d-

d.
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24 64 kbps-equivalents, and therefore to 24 ‘business lines.””32 If an HDSL-capable copper loop
is considered the equivalent of a DS1 loop, it will be counted as 24 “business lines.”

BellSouth contends that it has no obligation to unbundle HDSL-capable copper loops
from wire centers which have been classified as non-impaired for purposes of DS1 loop
unbundliﬂg, for the reason that HDSL-capable copper lines are considered the equivalent of DS1
loops. In support of this position, BellSouth points to the provision in the federal regulations,
quoted above, that DS1 loops include two-wire and four-wire copper loops capable of providing
high-bit rate digital subscriber line services.

Similarly, BellSouth argues that HDSL-capable copper loops, because they are the
equivalent of DS1 loops, should be counted as DS1 loops for purposes of calculating the number
of business lines from a wire center in impairment determinations. Therefore, according to
BellSouth, since one DS1 line corresponds to 24 “business lines,” under the federal regulations,
an HDSL-capable copper loop should also be counted as 24 “business lines.”

The CLECs argue that HDSL-capable copper loops are not the equivalent of DS1 loops.
They contend that an “HDSL-capable copper loop” is nothing more than a copper loop facility
which is clear of equipment that could block provision of high-bit rate digital subscriber line
services. It should not be considered a DS1 loop for purposes of impairment, the CLECs argue,
unless electronics are added that permit the copper loop to provide a service featuring speeds of
1.544 megabytes per second.

The CLECs contend that BellSouth is again focusing on the wrong aspects of the
definition of DS1 loops provided in the regulations. According to the CLECs, the definition
makes clear that a DS1 loop must be capable of sending signals at a speed of 1.544 mbps; while

noting that various types of copper loops can be used to provide such signal speeds, including

247 CFR. §51.5.
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HDSL-capable loops, the definition does not convert every copper loop that meets the
characteristics of being “HDSL-capable” into a DS1 loop. Only with electronics added, the
CLECs contend, does an HDSL-capable copper loop become the equivalent of a DS1 loop.

Thus, the CLECs argue that even if a wire center is classified non-impaired with regard to
the unbundled provision of DS1 loops, BellSouth remains obligated to unbundle HDSL-capable
loops without the electronics needed to facilitate 1.544 mbps services. Further, the CLECs
contend that HDSL-capable copper loops to which the necessary electronics have not been added
to facilitate 1.544 MBPS services should not be counted as “business lines” for purposes of

classifying wire centers.

Analysis

We find the CLECs’ rationale persuasive. Once again, we look to the basic thrust of the
FCC’s definition of a DS1 loop: “a digital local loop having a total digital signal speed of 1.544
megabytes per second.” The regulation goes on to include, as DS1 loops, “two-wire and four-
wire copper loops capable of providing high-bit rated digital subscriber line services.” However,
in order to make sense in the context of the overall definition of DS1 loops, that second sentence
must be interpreted to include as DS1 loops only those two-wire or four-wire copper loops to
which the necessary electronics have been added to permit the use of those copper loops for

1.544 mbps services.
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Issue Number 9
What conditions, if any, should be imposed on moving, adding, or changing orders
to a CLEC’s respective embedded bases of switching, high-capacity loops and
dedicated transport, and what is the appropriate language to implement such
conditions, if any?
The TRRO’s transition plans provide for 12 and 18-month transition periods during
which CLECs may continue leasing de-listed UNEs, while taking steps to migrate from the de-
listed UNE:s to alternative facilities. The TRRO notes that the transition plans “shall apply only

»3  Issue Number 9 concems the definition of “embedded

to the embedded customer base.
customer base,” to which the transition plans apply and what changes to the embedded base are
permissible during the transition periods.

The CLECs emphasize the word “customer” in the phrase “embedded customer base.”
They take the position that a CLEC should be able to continue servicing its existing end users, or
customers, and make “adds” (adding additional lines), “moves” (moving to a customer’s new
address), or “changes” (adding or deleting a feature) on behalf of those customers during the
transition period.

BellSouth argues that the transition period applies only to the embedded base of UNE
arrangements (as opposed to embedded customers) and does not permit CLECs to “add” new
local switching, UNE-Ps, high capacity loops, or high capacity transport in unimpaired wire
centers or in excess of the caps. BellSouth does, however, agree to make “changes” in features

to the embedded base of UNE arrangements.

* TRRO at §§142, 195, and 227.
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Analysis

Although the TRRO does not specifically define the phrase “embedded customer base,”
other provisions in the TRRO, as well as the federal regulations implementing the TRRO’s
transition period instructions, provide insight into the meaning to be assigned to that phrase. For
example, the TRRO specifically instructs that the transition periods shall not permit competitive
LECs to add new de-listed UNEs — including new UNE-P arrangements, new high-capacity
loops, and new dedicated transpon.34 Further, the TRRO provides that transition pricing is
applicable to de-listed dedicated transport and high-capacity loops that a CLEC was leasing as of
the effective date of the Order, but for which the Commission determines that no section 251(c)
unbundling requirement exists.*> Similarly, the federal regulations implementing the TRRO
provide that the transition periods apply to de-listed high-capacity loops and dedicated transport
that a CLEC was leasing as of the effective date of the TRRO. *®* We conclude from this
language that the phrase “embedded customer base” is properly defined as the CLECs’ base of
leased UNEs as of the effective date of the TRRO. Accordingly, we concur with BellSouth’s
definition of “embedded customer base.”

Addressing BellSouth’s obligation to implement “add” orders related to the CLECs’
embedded base of UNE arrangements during the transition period, we find that the TRRO clearly
prohibits “adds” to the CLECs’ base of leased de-listed UNEs during the transition period. We
similarly conclude that “move” orders are also prohibited, in that such orders alter the CLECS’
embedded UNE arrangements, to which the transition periods apply. Finally, there appears to be

no dispute between the parties concerning BellSouth’s implementation of “change” orders.

34

** TRRO at §§145 and 198.
3647 C.F.R. §51.319(a)(4)(iii) and §51.319(e)(2)(ii)(C) and (iii)(C).
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Issue Number 10
What rates, terms, and conditions should govern the transition of existing network
elements that BellSouth is no longer obligated to provide as Section 251 UNEs to
non-Section 251 network elements and other services and

(a) what is the proper treatment for such network elements at the end of the
transition period; and

(b) what is the appropriate transition period, and what are the appropriate
rates, terms and conditions during such transition period, for unbundled
high capacity loops, high capacity transport, and dark fiber transport in and
between wire centers that do not meet the FCC’s non-impairment standards
at this time, but that meet such standards in the future?

The parties agree that the concerns presented in Issue Number 10 are largely addressed in
the discussion of other issues in this proceeding, particularly Issues 2 and 5. The question
remaining under Issue Number 10 concerns the process by which UNEs which were de-listed by
the 2003 TRO, but for which the FCC has provided no specific transition plan, should be
converted to alternative arrangements. It appears that the parties generally concur in a process
by which BellSouth shall provide written notice to CLECs who still have rates, terms, and
conditions for these de-listed UNEs in their interconnection agreements. The affected CLECs
shall then have thirty (30) days to submit orders to disconnect or convert the de-listed UNEs to
other arrangements.

We approve of this process, as it provides for fair notification to the CLECs and fair
opportunity for the CLEC:s to submit orders to disconnect or convert. We further concur with the
CLECs’ proposal that BellSouth be required to provide, in the written notice, specific
identification of the service agreements or services which must be disconnected or converted.
We also concur with BellSouth’s proposal that to the extent the CLEC requests BellSouth to
convert the de-listed UNE to alternative arrangements, BellSouth shall be permitted to assess
non-recurring charges associated with that conversion. Finally, if a CLEC disputes BellSouth’s

identification of UNEs which must be disconnected or converted, the CLEC shall send written
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notice of its dispute, within thirty (30) days of BellSouth’s notice. BellSouth shall not
disconnect the disputed UNEs while the dispute is being resolved. If the parties are unable to

reach a voluntary resolution of the dispute, they may petition the Commission for assistance.

Issue Number 11
What rates, terms and conditions, if any, should apply to UNEs that are not
converted on or before March 11, 2006, and what impact, if any, should the conduct
of the parties have upon the determination of the applicable rates, terms and
conditions that apply in such circumstances?

The questions posed in Issue Number 11 are addressed under Issue Number 2.

Issue Number 13

Should network elements de-listed under section 251(c)(3) be removed from the
SQM/PMAP/SEEM?

The SQM/PMAP/SEEM performance measurements were instituted to confirm and
monitor BellSouth’s compliance with its obligations under Section 271 of the
Telecommunications Act to provide nondiscriminatory access to network elements in accordance
with the requirements of Section 251 of the Act. These performance measurements were
established in conjunction with BellSouth’s request for entry into the in-region interLATA
market pursuant to Section 271. If BellSouth fails to meet the established performance
measurements, it must pay a monetary penalty to the CLEC or the State.

Because the FCC has de-listed some of the Section 251 network elements on which
BellSouth was required to report, BellSouth contends that reporting on those elements is no
longer appropriate or fair. BellSouth points out, for example, that other telecommunications

carriers now provide network elements to CLECs without the burden of the performance

measurement requirements.
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The CLECs contends that the performance measurements were instituted to confirm
BellSouth’s compliance with Section 271 and that even when certain network elements are no
longer available under Section 251, BellSouth must still provide meaningful, non-discriminatory
access to them pursuant to the Section 271 checklist. The CLECs argue that the justification for
the institution of performance measurement plans in Section 271 proceedings was to ensure that
ILECs did not “backslide” on their promises to maintain open local telecommunications markets.
The argue that the need to prevent backsliding does not change simply because the items will not

be provided pursuant to Section 271 rather than 251.

Analysis
We decline to reach a decision on this issue in this proceeding.. We believe that the
questions raised here would be more appropriately addressed in Docket U-22252 (Subdocket C)

“In Re: BellSouth Telecommunications, Inc. Service Quality Performance Measurements.”

Issue Number 14

What is the scope of commingling allowed under the FCC’s rules and orders and
what language should be included in the Interconnection Agreements to implement
commingling (including rates)?

“Commingling” is defined in the federal regulations implementing the FCC’s TRO and

TRRO as

the connecting, attaching, or otherwise linking of an unbundled network element,
or a combination of unbundled network elements, to one or more facilities or
services that a requesting telecommunications carrier has obtained at wholesale
from an incumbent LEC, or the combining of an unbundled network element, or a
combination of unbundled network elements, with one or more such facilities or
services. Commingle means the act of commingling.*’

47 C.FR. §51.5.
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In this proceeding, BellSouth and the CLECs disagree on whether BellSouth has an obligation to
implement at the request of a CLEC the commingling of unbundled Section 251 network
elements with unbundled Section 271 network elements. With the FCC’s de-listing of certain
Section 251 UNEs, this question has become very important to CLECs who hope to continue
their provision of services by commingling still available Section 251 UNEs with Section 271
UNE:s.

(The administrative law judges wishes to note, at this point, that this Commission’s Order
U-28131 Consolidated With Order U-28356, issued in this proceeding on March 7, 2006,
specifically declined to order BellSouth to include Section 271 elements in Section 252
interconnection agreements. The Order provides that “‘Section 271 elements are more properly
contained in arms-length, commercial agreements, subject to the FCC'’s enforcement authority.”
The Commission did not conclude that it lacks the authority to require BellSouth to include
Section 271 elements in interconnection agreements, but rather that it declines to do so.

There is no question, however, that this Commission has been delegated authority
through the Telecommunications Act to approve or reject the provisions contained in
interconnection agreements between BellSouth and CLECs, utilizing applicable law. The very
purpose of this proceeding is to consider amendments to interconnection agreements to ensure
that they correctly implement changes in the law applicable to interconnection. One such
change concerns the scope of BellSouth's obligation to implement commingling arrangements at
the request of a CLEC.

The administrative law judge believes that the Commission’s authority pursuant to
Section 232 necessarily extends to the approval or rejection of language proposed for the
purpose of implementing federal interconnection regulations concerning commingling.
Accordingly, the discussion to follow rests upon that assumption.)
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BellSouth contends that the TRO clearly excludes Section 271 network elements from the
CLEC’s commingling option. It is BellSouth’s position that language in the TRO limits the
scope of “wholesale services” available for commingling to “tariffed access services,” only,
thereby excluding Section 271 network elements. BellSouth also contends that only the FCC
has the authority to regulate BellSouth’s compliance with its Section 271 obligations. Thus,
BellSouth argues, this Commission has no authority over Section 271 obligations. Finally,
BellSouth argues that if Section 271 elements are made available for commingling arrangements,
the result will be an undermining of the TRRO’s findings that required the de-listing of UNE-P
due to the investment disincentives the offering of UNE-P created.

The CLECs contend that commingling does not exclude wholesale facilities and services
offered pursuant to the Section 271 checkiist‘ According to the CLECs, a complete reading of
the TRO and the TRO Errata demonstrates that commingling is available for the connection of
Section 251 UNEs with any “wholesale facilities and services” provided by BellSouth. The
CLEC:s assert that because Section 271 checklist services are “wholesale facilities and services,”
the TRO specifically requires BellSouth to commingle such services to a UNE or UNE

combinations.

Analysis

The definition provided for “commingling” in the federal regulations refers to the linking
of a UNE or UNE combination to one or more services that a CLEC has obtained “at wholesale”
from an ILEC. The federal regulations place an obligation upon ILECs to “perform the functions

necessary to commingle” UNEs and UNE combinations with “one or more facilities or services
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that a requesting telecommunications carrier has obtained at wholesale” from an ILEC.*® While
there is no dispute among the parties that Section 271 checklist network elements are “wholesale
facilities and services,” BellSouth suggests that the TRO excludes Section 271 network elements
from the list of “wholesale” services and facilities which may be commingled.

At Section 584 of the TRO, the FCC provides:

As a final matter, we require that incumbent LECs permit commingling of UNEs

and UNE combinations with other wholesale facilities and services, including any

services offered for resale pursuant to section 251(c)(4) of the Act.>’
As reflected in the Errata to the TRO, that provision originally contained an additional phrase,
with the full statement reading as follows:

As a final matter, we require that incumbent LECs permit commingling of UNEs

and UNE combinations with other wholesale facilities and services, including any

network elements unbundled pursuant to section 271 and any services offered for

resale pursuant to section 251(c)(4) of the Act.*’ (Emphasis supplied to indicate
phrase contained in original provision.)

BellSouth contends that the FCC’s decision to delete that phrase in the Errata indicates
the FCC’s intent to exclude Section 271 elements from the “wholesale facilities and services”
which are to be made available for commingling. The CLECs respond that the deletion of the
phrase simply corrects a redundancy; since Section 271 elements are wholesale services and
facilities, the inclusion of that phrase would be redundant.

The CLECs contend that its position is strengthened by the fact that the FCC also deleted
another sentence from the TRO at footnote 1990. That footnote appears within a discussion
conceming the different requirements imposed upon Bell operating companies by Sections 251

and 271. The footnote originally contained the following sentence, which was deleted by the

Errata:

¥ 47 C.F.R. §51.309(f).
> TRO at §584, Corrected by Errata, issued on September 17, 2003,
“TRO at §584, Corrected by Errata, issued on September 17, 2003.
Docket No. U-28131 consolidated with Docket No. U-28356
Recommendation of the Administrative Law Judge
Page 32



We also decline to apply our commingling rule, set forth in Part VII.A. above, to
services that must be offered pursuant to these (Section 271) checklist items.

The CLECs contend that this deletion confirms the FCC’s intent that Section 271 elements not
be excluded from the commingling requirements. BellSoﬁth disagrees, arguing that if the FCC
intended to include Section 271 in the commingling requirements, it would have deleted the
language in footnote 1990 and retained the language which it deleted from Section 584.

BellSouth further points out that the TRO refers to “tariffed access services” in
describing “wholesale” services which are subject to the commingling requirement. The CLECs
respond that the use of “tariffed access services” as an example of a “wholesale” service in no
way implies an exclusion of all other “wholesale” services to which the commingling options
apply.

From our overall reading of the TRO, Errata, and federal regulations, we discern no
intent by the FCC that Section 271 elements are to be excluded from the “wholesale” facilities
and services which CLEC:s are permitted to commingle with UNEs and UNE combinations. The
FCC could easily have stated its intent to exclude Section 271 elements, but, in fact, did not.
Moreover, the FCC deleted a sentence from the TRO which would have accomplished such an
exclusion. Accordingly, we conclude that the “wholesale” facilities and services available for
commingling with UNEs and UNE combinations include services available only pursuant to
Section 271.

We have declined, in this proceeding, to order BellSouth to include Section 271 elements
in interconnection agreements; thus, it is unclear at this time what Section 271 elements will be
“available,” possibly as a result of FCC action, for commingling purposes. Therefore, we are
unable to make any conclusions conceming the nature of commingling arrangements which
might be available to CLECs using Section 271 elements.
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Issue Number 15

Is BellSouth required to provide conversion of special access circuits to UNE

pricing, and, if so, at what rates, terms and conditions and during what timeframe

should such new requests for such conversions be effectuated?

There appears to be little dispute between the parties on this issue. The TRO provides
that a CLEC may convert UNEs and UNE combinations to wholesale services and may convert
wholesale services to UNEs and UNE combinations, so long as the CLEC meets the applicable
eligibility criteria.*! BellSouth and the CLECs have apparently reached agreement with regard to
applicable terms and conditions for such conversions — but not with regard to conversion rates.
The CLECs object to the rates proposed by BellSouth and contend that new conversion rates
must be established through a proceeding allowing for discovery and cross-examination. The

CLECs propose that the conversion rate currently applicable to EEL conversions should be

utilized until new conversion rates have been approved in proceeding initiated for that purpose.

Analysis

As BellSouth and the CLECs have apparently reached agreement with regard to
applicable terms and conditions for such conversions — but not with regard to conversion rates,
we address only the rate issue. The TRO instructs that any charges assessed by ILECs in
connection with these conversions must be just, reasonable, and nondiscriminatory.> The
record in this proceeding is insufficient for the purposes of determining whether the rates
proposed by BellSouth are just, reasonable, and nondiscriminatory. Accordingly, we conclude
that if the parties are unable to reach agreement on applicable conversion rates, BellSouth shall

file proposed rates with the Commission and initiate a rate proceeding.

“ TRO at §586.
*“ TRO at §587.
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Issue Number 16

What are the appropriate rates, terms, conditions and effective dates, if any, for
conversion requests that were pending on the effective date of the TRO?

We find that this issue should more appropriately be addressed in the rate proceeding to

be initiated pursuant to our conclusions in Issue Number 15.

Issue Number 17

Is BellSouth obligated pursuant to the Telecommunications Act of 1996 and FCC
Orders to provide line sharing to new CLEC customers after October 1, 2004?

Analysis
“Line sharing” is defined in the federal regulations as
the process by which a requesting telecommunications carrier provides digital
subscriber line service over the same copper loop that the incumbent LEC uses to
provide voice service, with the incumbent LEC using the low frequency portion

of the loop and the requesting telecommunications carrier using the high
frequency portion of the loop.**

As part of the new unbundling rules announced in the FCC’s TRO, ILECs were relieved
of the obligation to make available as UNEs the high frequency portion of the loop for line
sharing purposes pursuant to Section 251. However, the FCC determined that the requirements
of Section 271(c)(2)(B), which are the requirements which a Bell Operating Company must meet
in order to provide in-region interLATA (long distance) services, establish an independent
obligation for Bell Operating Companies to provide access to network elements, regardless of the
unbundling analysis under Section 251.%*

In Docket U-28027, a petition for arbitration of an interconnection agreement between

BellSouth and DIECA Communications, Inc. d/b/a Covad Communications Company, this

“ 47 C.F.R. §51.319(a)(1)(i).
“TRO at §653.
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Commission issued an Order on January 13, 2005, finding that BellSouth has a continuing
obligation to provide line sharing under Section 271 unless that obligation was removed as a
result of a petition for forbearance filed by BellSouth with the FCC.** On January 18, 2006, the
Commission voted to approve a ruling by the administrative law judge that the FCC Forbearance
Order issued in response to BellSouth’s petition did not relieve BellSouth of its Section 271 line
sharing obligations.** Recently, on February 22, 2006, the Commission rejected the
administrative law judge’s recommendation in U-28027 that the Commission has jurisdiction to
set rates for Section 271 line sharing within the context of the arbitration.*’

Thus, within Docket U-28027, this Commission determined that BellSouth has a
continuing Section 271 obligation to provide line sharing. However, the Commission rejected a
finding that it had jurisdiction to set rates for Section 271 line sharing for purposes of that
arbitration.

When the Commission took up Issue Number 8 in this proceeding at its February 22,
2006 Business and Executive Session, it announced no specific decision concerning its
jurisdiction over Section 271 obligations and rates; however, the Commission voted to decline to
order BellSouth to include Section 271 elements in Section 252 interconnection agreements and
voted to decline to set rates for Section 271 elements.

Accordingly, as previously concluded in our Order 28027, we answer in the affirmative
to Issue Number 17 — that BellSouth does have a continuing Section 271 obligation to provide
line sharing. However, in accordance with our decision at the February 22, 2006 Business and
Executive Session, we decline to order BellSouth to include Section 271 elements in

interconnection agreements and we decline to set rates for such elements.

*S Order U-28027, issued January 13, 2005.
“° See Minute Entry of January 18, 2006 Business and Executive Session.
4" See Minute Entry of February 22, 2006 Business and Executive Session.
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Issue Number 19

What is the appropriate ICA language to implement BellSouth’s obligations with
regard to line splitting?

The federal regulations define “line splitting” as

the process in which one competitive LEC provides narrowband voice service

over the low frequency portion of a copper loop and a second competitive LEC

provides digital subscriber line service over the high frequency portion of that

same loop.*
The regulations require ILECs to provide to CLECs leasing an unbundled copper loop the ability
to engage in line splitting arrangements with another CLEC using a splitter collocated at the
central office where the loop terminates into a distribution frame or its equivalent.** ILECs are
also required to make all necessary network modifications for loops used in line splitting
arrangements. >

The dispute between the parties concerns whether line splitting can involve the

commingling of 251 and 271 elements and whether BellSouth must provide the CLECs with

splitters.

Analysis
With regard to provision of the splitter, we look to the TRO and its discussion of line

splitting. The FCC notes in section 251 of the TRO that

The Commission previously found that existing rules require incumbent LECs to
permit competing carriers to engage in line splitting where a competing carrier
purchases the whole loop and provides its own splitter to be collocated in the
central office. We reaffirm those requirements but, for purposes of clarity and
ensuring regulatory certainty, we find that it is appropriate to adopt line splitting-
specific rules.

“ 47 CFR. §51.319(a)(1)(ii).
49 Id

0 1d. At (a)(1)(ii)B).
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The TRO goes on to describe some of the line splitting-specific rules being adopted. The TRO
makes no mention, however, of any new rule regarding provision of the splitter.

We need not address whether line splitting can involve the commingling of 251 and 271
elements, in light of our February 22, 2006 decision — declining to order BellSouth to include

Section 271 elements in Section 252 agreements.

We conclude that, since the TRO refers to existing rules which provide that the CLEC
shall provide its own splitter, and since the TRO makes no reference to a change in that rule, the

obligation to provide a splitter remains with the CLEC.

Issue Number 22

What is the appropriate ICA language, if any, to address access to call related
databases?

This issue arises from the CLECs’ contention that BellSouth continues to have a Section
271 obligation to provide access to call related databases, despite changes in BellSouth’s

unbundling obligations pursuant to Section 251. BellSouth disputes‘ the CLECs’ contention.

Analysis
We need not address whether BellSouth continues to have a Section 271 obligation to
provide access to call related databases, in light of our February 22, 2006 decision — declining to

order BellSouth to include Section 271 elements in Section 252 agreements.

Docket No. U-28131 consolidated with Docket No. U-28356
Recommendation of the Administrative Law Judge
Page 38




Issue Number 23
(a)  What is the appropriate definition of minimum point of entry (‘MPOE”)?
(b)  What is the appropriate language to implement BellSouth’s obligation, if
any, to offer unbundled access to newly-deployed or ‘greenfield’ fiber loops,
including fiber loops deployed to the minimum point of entry (“‘MPOE”) of a
multiple dwelling unit that is predominately residential, and what, if any,
impact does the ownership of the inside wiring from the MPOE to each end
user have on this obligation?
Issue Number 28

What is the appropriate language, if any, to address access to overbuild
deployments of fiber to the home and fiber to the curb facilities?

These two issues concern the FCC’s unbundling obligations for fiber loops, including
fiber to the home loops (“FTTH”) and fiber to the curb loops (“FTTC”). A fiber to the home
loop consists entirely of fiber optic cable serving an end user’s customer premises or a multiunit
premises’ minimum point of entry. A fiber to the curb loop consists of fiber optic cable
connecting to a copper distribution plant that is not more than 500 feet from the customer’s
premises or a multiunit premises’ minimum point of entry.”'

As a result of the TRO’s unbundling rules, an ILEC’s obligation to provide
nondiscriminatory unbundled access to fiber to the home and fiber to the curb loops has been
significantly limited. ILECs are no longer required to provide these fiber loops to an end user’s
customer premises which has not been served by an loop facility (a new build), or when the
ILEC has deployed such a loop parallel to, or in replacement of, an existing copper loop facility
(an overbuild).>

BellSouth and the CLECs have only one fundamental disagreement concerning the
unbundling of fiber loops, and that disagreement concerns the customer groups to which the

rules apply. The CLECs claim that BellSouth was not granted a total exception to its loop

5! 47 C.F.C. §51.319(a)(3)(i).
*2 1d. At (a)(3)(ii) and (iii).
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unbundling obligations for all fiber loops. They contend that these unbundling rules apply only
to loops provisioned to mass market customers - not to loops provisioned to enterprise
customers.

BellSouth disagrees, arguing that the FCC’s unbundling decisions regarding fiber loops
are based on technology, not on the customer to be served. Thus, it is BellSouth’s position that
the unbundling rules promulgated for fiber loops apply to all provision of fiber loops, regardless

of the customer being served.

Analysis

.We agree with BellSouth. It is true, as the CLECs point out, that the TRO’s unbundling
rules are organized under two specific market groups — the mass market group and the medium
and large business enterprise market™ — and analyzed under those two market groups:

Consistent with our statutory mandate and relevant judicial precedent, we focus
on specific market and customer characteristics as informed by the various loop
types and capacities that typically serve these markets and customers to undertake
the granular inquiry necessary to determine where loop impairment exists. In
distinguishing among the various types of loop facilities, i.e., DSO (voice-
grade/POTS), DS1, DS3, OCn and dark fiber, we recognize that these facilities, as
a practical matter, typically serve distinct classes of customers, resulting in
different economic considerations for competitive carriers seeking to self-
deploy.>*

This approach is explained as follows:

Through this approach we are able to more precisely calibrate our rules to ensure
that competitive LECs only gain access to unbundled loops where they are
impaired under the standard we adopt above, i.e., where they cannot economically
self-provision loops and competitive alternatives do not exist. To that end, we
conduct separate loop impairment analyses based on loop types and capacity

%3 TRO footnote 624 describes the mass market as consisting “primarily of residential and similar, very small,
business users of analog POTS. The enterprise market is a business customer market of typically medium to large
businesses with a high demand for a variety of sophisticated telecommunications services.”
* TRO at §197.
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levels, which also consider two relevant customer classes — the mass market and
the enterprise market.”>

Thus, because fiber loops are provisioned predominantly to mass market customers, they are
addressed in the “mass market” discussion; since DS1 loops are provisioned predominantly to ‘
enterprise market customers, they are addressed in the “enterprise market” discussion.

However, the TRO specifically explains that this method of organization and analysis of
unbundling does not limit the application of the rules; to the contrary, the rules “apply with equal
force to every customer served by a loop type.”*
Our loop unbundling analyses takes into account the relevant customer market
typically served by the loop capacity involved. However, we recognize that
although each loop type and capacity level may be used predominantly to provide
service to a particular customer group, that same loop also may be used to provide
service across a range of customer categories. For that reason, though our loop
unbundling analysis focuses upon the customer classes most likely to be served by

a specific type of loop, the unbundling rules we adopt apply with equal force to
every customer served by that loop type.”’

The FCC reiterates, at Section 210 of the TRO that “while we adopt loop unbundling rules
specific to each loop type, our unbundling obligations and limitations for such loops do not vary

based on the customer to be served.”

Accordingly, we conclude that the unbundling rules for fiber to the home and fiber to the

curb loops are applicable to the provisioning of these loops in all customer markets.

P
% TRO at footnote 623.
1.
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Issue Number 24

What is the appropriate ICA language to implement BellSouth’s obligation to
provide unbundied access to hybrid loops?

A hybrid loop is defined in the federal regulations as “a local loop composed of both fiber
optic cable, usually in the feeder plant, and copper wire or cable, usually in the distribution
plant.”*® Pursuant to the regulations, an ILEC is not required to provide unbundled access to the
“packet switched features, functions and capabilities of its hybrid loops.”**

The parties have raised no concerns with regard to this definition or unbundling rule.
However, BellSouth objects to the CLECs proposal of language wﬁich would require BellSouth

to provide access to hybrid loops as a Section 271 obligation.

Analysis
We will not address proposed language which would require BellSouth to provide access
to hybrid loops as a Section 271 obligation in light of our February 22, 2006 decision, declining

to order BellSouth to include Section 271 elements in Section 252 interconnection agreements.

% 47 CF.R. §51.319(a)(2).
59 Id
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Issue Number 26

What is the appropriate ICA language to implement BellSouth’s obligation to
provide routine network modifications?

Issue Number 27

What is the appropriate process for establishing a rate, if any, to allow for the cost

of a routine network modification that is not already recovered in Commission-

approved recurring or non-recurring rates? What is the appropriate language, if
any, to incorporate into the ICA’s?

Issues 26 and 27 concern BellSouth’s obligation to provide routine network
modifications.

A routine network modiﬁcation is defined in the federal regulations as “an activity that
the incumbent LEC regularly undertakes for its own customers.”® ILECs are required by the
regulations to make all routine network modifications to unbundled loop facilities used by a
CLEC and to unbundled dedicated transport facilities used by a CLEC.*

Line conditioning is defined in the federal regulations as “the removal from a copper loop
or copper subloop of any device that could diminish the capability of the loop or subloop to
deliver high-speed switched wireline telecommunications capability, including digital subscriber
line service.”®* The federal regulations require ILECs to condition a copper loop at the request
of a CLEC, and ILECs may recover their costs for such conditioning under TELRIC prices.

BellSouth and the CLECs disagree on the relationship between routine network
maintenance obligations and line conditioning obligations.  BellSouth considers line

conditioning to be a subset of routine network maintenance obligations, while the CLECs

%47 C.F.R. §51.319 at (a)(7)(ii) and (e)(4)(ii).
Id At (a)(7)(i) and (e)((4)(i).
%247 C.F.R. §51.319(a)(1)(2). .
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maintain that line conditioning imposes requirements on BellSouth which are separate and
distinct from its network maintenance obligations.

The CLECs contend that this distinction is significant in that BellSouth’s routine network
maintenance obligations require only that BellSouth undertake activities which it regularly
undertakes for its own customers, while line conditioning obligations require BellSouth to
condition a line at the request of a CLEC, without regard to whether BellSouth undertakes the
requested type of activity for its own customers. BellSouth argues that both its line sharing and

routine network maintenance obligations require only that it undertake activities that it regularly

undertakes for its own customers.

According to the CLECs, this distinction gains in importance as broadband services
continue to evolve. They contend that BellSouth could slow a CLEC’s deployment of new
technology by declining to perform line conditioning, on the basis that it is obligated only to
perform routine network maintenance. If the new technology is not one that BellSouth provides
to its own customers, and since routine network maintenance is defined as activity that an ILEC
undertakes to provide for its own customers, BellSouth could decline to perform the requested
line conditioning for the requesting CLEC since it is not an activity which it regularly undertakes
for its own customers.

The distinction is also pertinent to the rates BellSouth is allowed to charge. BellSouth
contends that if it is obligated to provide line conditioning of a kind that it does not routinely
provide for its own customers, it should be permitted to charge a commercial or tarrifed rate
rather than TELRIC rates. The CLECs dispute this contention and further argue that BellSouth

must obtain approval of any individual case basis pricing it attempts to impose for routine
network modifications.
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Analysis

Line conditioning and routine network maintenance obligations are addressed separately
in the TRO and in the federal regulations and impose separate and distinct obligations on ILECs.
Routine network maintenance, which ILECs must provide, is described as “those activities that
incumbent LECs regularly undertake for their own customers.”® Line conditioning is described
as “the removal from a copper loop or copper subloop of any device that could diminish the
capability of the loop or subloop to deliver high-speed switched wireline telecommunications
capability, including digital subscriber line service.” The limiting language applied to routine
network maintenance — “those activities that incumbent LECs regularly undertake for their own
customers — is not used to describe the ILEC’s line conditioning obligations.

Howevér, in Section 643 of the TRO, the FCC responds to arguments by some ILECs
that line conditioning creates a superior network by explaining that “line conditioning is properly
seen as a routine network modification that incumbent LECs regularly perform in order to
provide xDSL services to their customers.” While this language is interpreted by BellSouth to
impose on line conditioning obligations the same limitations imposed upon routine network
maintenance obligations, the implications of that section are unclear. We find no language in the
TRO which indicates a clear intention by the FCC to alter the description of line conditioning
obligations to “match” routine network maintenance obligations” or to subsume the line
conditioning obligations under routine network maintenance obligations. The federal regulations
implementing the TRO continue to address the two obligations as separate and distinct
requirements.

Accordingly, we conclude that line conditioning obligations and routine network

maintenance obligations exist as separate ILEC requirements. We concur with the Commission

% TRO at §632
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Staff’s suggestion that interconnection agreements should include the specific language
contained in the federal regulations describing line conditioning and routine network
maintenance obligations. Disagreements with regard to BellSouth’s obligations under either
category of obligations may be submitted to the Commission for arbitration.

To the extent BellSouth wishes to assess charges for costs it claiins are not already
recovered in Commission-approved recurring or non-recurring rates, we concur with the CLECs’
position that BellSouth must file a rate application and supporting documentation with the

Commission and obtain approval.

Issue Number 29

What is the appropriate ICA language to implement BellSouth’s EEL audit rights,
if any, under the TRO?

The FCC permits CLECs to convert special access circuits to unbundled combinations of
loop and transport, known as EELs (Extended Enhanced Links) through a self-certification
process. The CLECs are pemitted to self-certify that they satisfy the qualifying service
eligibility criteria for high-capacity EELs. ILECs must accept the self-certifications, but they
have been given limited audit rights, in accordance with which they may audit a CLEC’s
compliance with qualifying service eligibility criteria. This issue concerns the process by which
such audits are to be conducted. The parties here have not reached agreement on implementing

language.

dnalysis
The TRO is fairly specific concerning the auditing process to be implemented. The
provisions permit an ILEC to dbtain and pay for an independent auditor to audit a CLEC’s
compliance with the qualifying service eligibility criteria. The TRO provides for audits to be
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conducted on an annual basis and establishes requirements with regard to the standards to be
adhered to by the independent auditor. The TRO also provides that the auditor’s report will
reach a conclusion concerning whether the CLEC complied in all material respects with the
applicable service eligibility criteria. If the conclusion is that the CLEC failed to comply, the
CLEC must true-up any difference in payments, convert all noncompliant circuits to the
appropriate service, make the correct payments on a going forward basis, and reimburse the
ILEC for the cost of the auditor. If the conclusion is that the CLEC complied in all material
respects with the criteria, the ILEC must reimburse the CLEC for its costs associated with the
audit. %

In light of the parties’ failure to reach agreement as to the language to be used in
interconnection agreements, we direct that they utilize the specific wording utilized in the TRO
to describe the process — with the following additional instructions. We note, first, the FCC’s
stated intent, in Section 622 of the TRO, that the auditing process is to be based “upon cause.”
Accordingly, the audit process shall begin with written notice to the CLEC, at least thirty (30)
days prior to the start of the audit, which notice shall contain BellSouth’s specific allegations of
non compliance, shall include a listing of the particular circuits for which BellSouth alleges
noncompliance, and shall be accompanied by all supporting documentation. Second, in order to
ensure the independence of the auditor, BellSouth shall also provide in its written notice a list of

three auditors from which the CLEC may choose one to conduct the audit.

® TRO at §§626 — 628.
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Issue Number 31

What language should be used to incorporate the FCC’s ISP Remand Core Forbearance
Order into interconnection agreements?

Analysis

We concur with the CLEC’s proposal that the FCC’s ISP Remand Core Forbearance
Order may be reasonably incorporated into interconnection agreements by deleting all references
to “new markets” and “growth cap” restrictions. Such revisions shall be accomplished along

with other amendments resulting from our decision in this proceeding.

Issue Number 32

How should the determinations made in this proceeding be incorporated into
existing Section 252 interconnection agreements?

As provided in Issue 3, ILECs and CLECs whose interconnection agreements are
impacted by the changes in law addressed in this proceeding must move promptly, upon the
effective date of the Order in this proceeding, to execute é.mendments to those interconnection
agreements to effect the Commission’s decisions here. It appears that there is no disagreement
between BellSouth and the CLECs on that point. The CLECs and BellSouth are directed to
initiate that process by submitting to the Commission Staff for approval, within sixty (60) days
of the effective date of this Order, language which implements the decisions contained herein.

We further direct that all pending arbitration proceedings shall be bound by the decisions
of the Commission in this proceeding, except with regard to issues as to which the parties have

negotiated a different treatment.
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Finally, we direct that the decisions reached herein shall have general applicability to
interconnection agreements in Louisiana, except with regard to issues as to which the parties
have negotiated a different treatment.

IT IS SO ORDERED.

BY ORDER OF THE COMMISSION
BATON ROUGE, LOUISIANA
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